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The days of unlimited litigation budgets, where no stones are left unturned, are coming to an end. 
After all, even in bet-the-company cases, the object is for the company to survive the litigation. If 
large firm litigation practices are to thrive in the future, the institutional adoption of leaner 
litigation practices is a must. 

As fine as many large firm litigators may be, in many instances they are, excusably (given the 
culture in which they have practiced), not expert in lean litigation practices. Top plaintiffs’ 
counsel (i.e., those who have had repeated successes in litigating and trying cases against their 
large firm counterparts) have, by economic necessity, developed much leaner approaches to 
litigation. Here are some approaches that large firms interested in institutionalizing lean litigation 
habits should consider. 

Avoid the Lawyer as Firefighter Syndrome 
This situation is all too common: The lawyer acts as a firefighter, running to put out one fire after 
another. Because litigators live by court deadlines, it is an easy and seductive pattern to fall into. 
It is also both thrilling and gratifying to the ego (“I am so important that I have to run from one 
emergency to the next” or “got through another emergency; am I great or what?”). It is a habit 
that must be broken if one is truly interested in adopting lean practices. Haste makes waste. 

The only situation in routine litigation that should be an emergency is a temporary restraining 
order. Everything else can be planned well in advance. All that a litigation team needs to do is 
plan and implement an internal deadline schedule that is staggered ahead of the court-imposed 
deadlines. Final drafts of filings should be prepared at least a week in advance of the due date so 
that all who need to provide input can promptly do so. Likewise, an internal discovery plan 
should be developed that provides for document review to be completed well in advance of the 
first depositions and depositions to be completed well in advance of the discovery cut-off. 

The firefighter syndrome can be even more seductive to large firm litigators. Because the 
majority of their work is on the defense side, they can easily fall prey to a reactive approach to 
litigation (e.g., a complaint is filed, move to dismiss; discovery is sought, fight it). 
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Short of winning at trial, these are potential tactics for every defense. But they can lead to poor 
big picture case planning and management because the approach breeds a wait and see if you win 
at each stage attitude. Consequently, the attitude disregards the central case questions: What is the 
most likely end game for the case and what is it going to cost to get there? 

Analyze the Case in Advance 
While it may seem like a truism, the simplest path to leaner litigation is through a thorough and 
honest initial case analysis. Top plaintiffs’ counsel working on contingency do this because they 
have to. If they don’t, they saddle themselves with unprofitable matters and lose money. 

Develop Your Best Case Story 
Initial case analysis can be simple. Articulate your best case story out loud in a minute to a 
cocounsel (take turns if you like), your paralegal, assistant, spouse, etc. How does it sound? What 
would your judge think of it? What about laypersons? Look at a set of potential applicable jury 
instructions. How does your best case story fit into the anticipated language that will be read to 
the jury? (You should repeat this process throughout the litigation, by the way.) 

Once you arrive at your best case story, ask yourself if it is grounded in the facts as you currently 
know them. What evidence will be needed to establish these facts? Is this evidence already in 
hand (e.g., are the documents or witnesses already known), and, if not, how do you anticipate 
obtaining this evidence? What problems, if any, might there be in the admissibility of the 
evidence? 

If the likelihood is that the evidence needed for your initial best case story will not be available or 
the cost is prohibitive (these usually occur simultaneously) then you need to start the process over 
until you come up with another best case story that has a reasonable likelihood of success. If you 
are on the defense side and you have a grasp on what the evidence against your client is, you 
might also want to articulate the plaintiff’s best case story to compare and contrast with yours.  

Through this process you can see what gaps need to be filled, develop a plan, and thus better 
monitor whether the gaps are being filled in over the course of the litigation. 

Create a Roadmap and Budget 
Once you have your best case story, you can develop an initial litigation roadmap and budget. It 
falls into place quite easily because every case has essentially the same possible mileposts, 
including preliminary motions (venue, jurisdiction, etc.), motions on the papers, interlocutory 
motions (e.g., class certification where applicable), discovery, dispositive motions, pretrial 
motions, trial preparation, and appeal. 
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Whether you represent the plaintiff or defendant, you should conduct an analysis of the effort 
involved in each milepost. For the plaintiff, this analysis should include what is needed for and 
the likelihood of getting past the case ending mileposts. For the defendant, it should entail the 
effort involved and the likelihood of success at each case ending milepost and whether it is both 
cost effective and strategically sound to pursue this potential endpoint.  

For example, if it is unlikely that a motion to dismiss will result in a dismissal with prejudice and 
summary judgment is more likely, perhaps it is best to forego a motion to dismiss altogether and 
push for prompt completion of discovery (particularly because most unsuccessful motions to 
dismiss alert the plaintiff to the deficiencies in their case, which enables them to better clean up 
the problems during discovery). 

Litigate with the Goal of Winning, not Settling 
Most lawyers (plaintiff or defense) expect, and thus, prepare their cases to settle—and why not? 
Most cases do settle. But this is a costly mistake. An example of this problematic approach occurs 
with the deposition of a witness who will be available at trial. The lawyer, instead of contouring 
the witness for a killer cross-examination at trial, uses up his or her best cross-examination during 
the deposition in the hopes that the other side will be intimidated and settle. But this tactic more 
likely than not serves as an effective pretrial training session for the witness and also allows the 
other side to perform mid-course corrections before trial. 

The shrewd litigator prepares his or her case with an eye toward winning. For the plaintiff, this 
means preparing with the mentality that the case will be tried because that is the desired winning 
endpoint for every plaintiff. For the defendant, even though avoidance of a trial is the goal and 
pretrial winning endpoints are the more desired result, it is still more cost effective to manage a 
case with the intention of going to trial. It will make you focus your efforts, early, on what is 
important for your case. For example, the same things that are important for you to win at trial 
(e.g., why the plaintiff should lose) will be the same things that will hopefully prevail at a pretrial 
stage such as summary judgment. And if they don’t, at least you know that you have been getting 
ready for trial and not scrambling to prepare because your seemingly meritorious summary 
judgment motion was denied. 

By adopting a trial preparation mentality, ironically, you will achieve the best possible settlement 
for your client (plaintiff or defendant) if and when the opportunity presents itself. Why? From a 
plaintiff’s perspective, there is no better tonic to apply to a recalcitrant defendant. From a 
defendant’s perspective, there is no better way to achieve the best settlement from a plaintiff than 
to talk their talk and walk their walk. 

Think lean also in approaching motion practice, discovery, and trial preparation. Not only will 
your clients appreciate a focused and pragmatic approach, but you will too as you find yourself 
working more strategically and efficiently. 
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